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Toward Candor after Medical Error:
The First Apology Law

Jonathan R. Cohen, JD, PhD

pivotal development in American
legal and medical practices may
have occurred quietly in Colorado

last year. It took the form of a change in
Colorado’s evidence code. Largely unno-
ticed by the national press, in April, 2003
Colorado enacted a law providing in part:

In any civil action brought by an
alleged victim of an unanticipated
outcome of medical carel...]Jany
and all statements, affirmations, ges-
tures or conduct expressing apol-
ogy, fault, sympathy, commiseration,
condolence, compassion, or a gen-
eral sense of benevolence which are
made by a health care provider or an
employee of a health care provider
to the alleged victim [or the victim’s
relatives or representatives| which
relate to the discomfort, pain, suf-
fering, injury, or death of the alleged
victim as the result of the unantici-
pated outcome of medical care shall

ooooooooooooooooooooooooooooooo

be inadmissible as evidence of an
admission of liability."

In Colorado when medical errors occut,
medical providers, such as a doctor or
nurse or the hospital, can apologize to the
patient, including not just words of sym-
pathy but a full admission of fault, and
that apology cannot be used against them
in a medical malpractice action.

It must be recognized how significant a
change this law is from the legal perspec-
tive.> The general backdrop of the Ang-
lo-American legal tradition provides that
statements by parties to cases are virtu-
ally automatically admitted in suits against
them, commonly called the “admission by a
party opponent” doctrine.” In recent years,
six states |viz., Massachusetts (1986), Texas
(1999), California (2000), Florida (2001),
Washington (2002) and Tennessee (2003)]
have enacted laws excluding expressions
of sympathy (e.g., “I’'m sorry that you are
hurt”) after accidents as proof of liability.*

oooooooooooooooooooooooooooooo
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Yet, before the Colorado law none had ex-
cluded full, fault-admitting apologies (e.g,
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“I'm sorry that I hurt you”).” In essence,
the Colorado law attempts to create an ex-
ception that exists virtually nowhere else in
American law for Colorado medical pro-
viders: the ability to apologize without the
fear that the apology will come back
against them in court.®
Valid concerns both support and op-
pose such laws. Some might argue that
they help avoid conflict through fostering
open and direct communication, thereby
speeding settlement and preventing litiga-
tion. Others might argue that these laws
promote insincere, strategic apologies.”
This is clearly a complicated issue that I
will not fully address in this article. Rather
I'will highlight here some of this law’s most
salient implications for medical error.
First and foremost, this law has po-
tential to change how Colorado medi-
cal providers respond to actual cases of
While the case for full disclosure
to patients of errors resulting in adverse
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outcomes is exceedingly strong from the
viewpoint of medical ethics, the reality in
practice is quite different.*"* (In response,
several states have recently enacted laws
requiring disclosure to patients of seri-
ous adverse medical events.”)  Often,
whether advised by their attorneys or by
their hospital’s risk management board, or
motivated by the shame of the mistake,
physicians remain silent in the face of er-
ror. Colorado’s law seeks to promote an
open, trusting and care-giving relationship
following medical error. The patient may
benefit from learning information about
the specific medical error and from feeling
that he is being dealt with honestly. The
medical provider may benefit as well, find-
ing a psycho-ethical release from the guilt
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attached to a concealed mistake.

Laws such as the one instated in Colo-
rado may also decrease the incidence of
medical malpractice suits. As discussed,
under existing laws medical providers fre-
quently remain silent once a medical error
resulting in an adverse event has occurred.
Yet it is precisely that silence — that fail-
ure to admit a mistake and apologize for
it — that can prompt a lawsuit. There are
three important aspects to highlight. First
is in regard to information. Patients who
experience adverse medical events almost
inevitably, and quite rightly, desire to know
what happened. If the medical provider
does not offer that information, some pa-
tients or their families will sue to get it."
Apologies qua information vehicles may
prevent these suits. Observe too that many
patients are concerned that the error they
experienced not be repeated on future pa-
tients, and until acknowledgement occurs,
their concern may persist. Second is the
issue of betrayed trust. To be effective,
the physician-patient relationship must be
rooted in trust. Many patients quite liter-
ally entrust their medical providers with
their lives. Hence, the anger prompted
when a trusted medical caregiver becomes
silent can be tremendous. Third is simply
the matter of dignity. When a person in-
jures another, whether on purpose or by
accident, the respectful course is for the
injurer to apologize. Failing to apologize
after injury can itself be a second form
of injury. It is difficult to know precisely
what percentage of medical malpractice
claimants would not have sued had only
they received an apology, and what limited
evidence exists is to some extent conflict-
ing. Yet this percentage may well be siz-
able, perhaps in the range of ten to thirty
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malpractice suits are prompted not simply
by underlying medical negligence, but by a
relational breakdown between the patient
and the medical provider.”* By remov-
ing the specter of liability from the physi-
cian-patient dialogue, such a law can help
to maintain trust and quality care within
the physician-patient relationship after an
error occus.

It is important to observe, however,
that an apology — even one that is accept-
ed — does not imply that no compensation
need be made. Rather, if after having re-
ceived the apology the patient still wants
compensation, the process of determining
that compensation is likely to be farless ad-
versarial.**** Conlflict is not the inevitable
result of medical error. The critical issue
is how the parties respond to that event:
by open communication and settlement,
or by silence and litigation. Particularly
where medical errors are severe, the criti-
cal issue is usually not whether an apology
will prevent all legal recourse, but rather
how it will influence the character of that
recourse — whether compensation will
be determined by a relatively cooperative
and speedy settlement process or through
more lengthy, costly and often unpredict-
able litigation.”

Colorado’s law may also have a signifi-
cant long-run impact on error prevention.
A key component of preventing future
medical errors is gathering information
d'27—29 NO
doubt one of the greatest barriers to gath-

about errors that have occurre

ering information on medical error is the
fear that it will be “used against one,” that
it will come back to haunt the medical
practitioner in court. By stating in effect
that it is “safe” for a physician to apologize
to a patient for medical error, the Colo-
rado law may help break the silence that so

As that
silence breaks, preventing future medical

often shrouds medical mistakes.

errors becomes more hopeful.

I do not mean to suggest that Colora-
do’s law is a panacea for addressing medi-
cal errors. There may well be challenges in
its application. Suppose, for example, that
following the physician’s fault-admitting
apology, a suit nevertheless ensues. Imag-
ine how maddened a patient might be if
at trial he could not prove the physician’s
fault despite the fact that the physician
had admitted it to him directly. Further,
by no means does such a law alone re-
move all barriers to disclosure of medical
errors. This law excludes from evidence
statements made to the patient, but not
statements made, for example, to one’s
colleagues. It will be important to watch
how Colorado’s law plays out in practice.
Further, by way of caution, I offer here
the type of warning often attached to
medical products: medical providers con-
sidering apologizing, even in Colorado,
who are concerned about the potential
legal ramifications should consult with an
attorney in their jurisdiction before so do-
ing. Observe, however, that even in states
where apologies can be used as evidence,
pecuniary risks attach both to apologiz-
ing (e.g, the risk the apology will be used
against the medical provider in court) and
not apologizing (e.g, the risk that the lack
of an apology will inhibit the settlement
process and/or trigger a lawsuit).”

Colorado’s new law has the potential
to produce profound changes in both re-
sponding to and preventing medical er-
rors. Such changes will not happen over-
night, but they may well happen in time.
Further, one “bonus” of such a law should
not be overlooked: cost. In an age where
economic forces so often drive health pol-

Vol.5,No. 1, Spring 2004 23



FEATURES: MEDICAL ERROR

icy choices, how often do we encounter a
potential reform with so much potential
and with such little cost? What, after all,
does it cost to enact a law that excludes
a healthcare provider’s apology from ad-
missibility into evidence? Virtually noth-
ing. Yet that legal evidentiary reform may
profoundly change how medical providers
respond to and attempt to prevent medical
errors.

Some level of medical error is beyond
our control, despite our best efforts. In
contrast, how we as a society respond to
medical error is very much within our con-
trol. In enacting a law to exclude medical
apologies from admissibility into evidence,
Colorado has taken a pioneering step.
Colorado has sought to replace a pattern
of denial-by-silence and subsequent litiga-
tion with one of apology and reconcilia-
tion between physician and patient. As we
look toward the future, will other states
follow Colorado’s lead??! f
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